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On November 15, 1984 the Court of Appeal for the Second District held that
"...standardized off-the-shelf, general purpose computers and computer
components, placed in general purpose office buildings, and connected to a
power source by means of standardized plugs, and to each other by means of
standardized cables, are and remain personalty regardless of whether or not
use of a computer is essential to efficient and competitive operation of the
business 1in which they are employed. Minor structural alterations to the
realty in which such computers are situated, such as movable partitions or

‘ flooring, supplemental air conditioning units, and 220-volt wiring, do not
alter the character of such computers from personalty to realty."

The court also stated, "The configuration into which modular components are
assembled by a particular user is not determinative of whether a computer
system is a fixture or personalty. Rather, the key factors are that the
system can be removed from the realty without damage to itself or to the
realty and without diminishing the value of the realty, and the objective
reality 1is that ownership of the computer is unrelated to ownership of the

land or a leasehold interest in it."
A copy of the appellate court decision is enclosed.

The appellate court decision is under appeal to the California State Supreme

Court.
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Verne Walton, Chief
Assessment Standards Division
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teaching of adult or community college classes
and follows that emphasis.

In Rooney v. San Diego Community College
Dist. (1982) 129 Cal.App.3d 977 [181
Cal.Rptr. 464), the court in determining
whether the 60 percent limit had been exceed-
ed examined the employee’s regularly assigned
teaching hours to see if these hours exceeded
60 percent of the classroom teaching portion
of a full-time assignment (id. at p. 981). Sim-
ilarly, the court in Kalina v. San Mateo Com-
munity College Dist., supra, 132 Cal App.3d
48, 51, also discussed the 60 percent limit of
section 87482 in terms of the number of units
taught, with 15 units considered a full-time as-
signment. .

McGuire never contended he taught more
than 60 percent of a full-time teaching assign-
ment measured in actual teaching hours and,
in fact, admitted for the majority of the time
period in question, he taught no more than 40
percent of the hours per week considered a
full-time assignment. Instead, he asked the
court to equate one hour of tutoring an indi-
vidual or sitting in the learning center waiting
for an individual to tutor with one hour of
teaching a class. The evidence does not sup-
port his argument. The evidence shows the ex-
tra work McGuire did was not comparable to
teaching a class. There 1s some similarity: both
instructors and tutors do in fact provide indi-
vidual students with assistance in particular

areas where the students are experipp.it-}
problems. This, however, is the tutor‘s%
duty, while the teacher carries the full %
of responsibility for educating and laterl¥
uating the student in a particular area. A o,
er must have a credential, whereas a tutor
erally need not have one. To say the tuyy?
the equiv-

[161 Cal.App.3d 876]

alent of one who teaches a class is to re
meaningless both the statutory scheme and
common sense distinction between teachjng
class and tutoring a student. It ignores g
plain language of section 87482.

We conclude McGuire is not entitled to ¢
ure.® The judgment of the court is reve
with directions to enter judgment for the Dj
trict.

Work, Acting P. J., and Butler, J.,
curred.

In light of this conclusion, we need not rule g
other issues raised We find, however, based on &3
record before us, the trial court’s failure to sus
the District’s demurrer on the ground the proces
ing was barred by the statute of limitations (Co
Civ. Proc., § 338, subd. 1) is correct. The petiti
did not show on its face the action was barred a
District did not obtan a direct ruling on the p
at any later time as the trial court permitted.
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[161 Cal.App.3d 877]

[Civ. No 69205. Second Dist., Div. Five. Nov. 15, 1984.]

ALLSTATE INSURANCE COMPANY, Plaintiff and Appellant, v.
COUNTY OF LOS ANGELES et al., Defendants and Respondents.

[Civ. No. B003245. Second Dist., Div, Five. Nov. 15, 1984.]

SECURITY PACIFIC NATIONAL BANK, Plaintiff and Respondent, v.
COUNTY OF LOS ANGELES et al., Defendants and Appellants.

SUMMARY

In two related tax protest actions by a bank and an insurance company seeking refunds for 3‘
real property taxes assessed and paid on computer equipment used by the businesses, the re-
spective trial courts awarded a refund to the bank and denied a refund to the insurance company.
In each case the computer components were located in a general purpose office building or
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VELES ALLSTATE INS. Co. v. COUNTY OF Los ANGELES
1984] 161 Cal.App.3d 877; — Cal Rptr — [Nov. 1984]
neing buildings, took up no more than 3 percent of the total available space, were installed on a raised
- only floor of two-foot square panels resting on free-standing jacks which were held by adhesive,
range used freestanding air conditioning units, were not bolted or attached to the floors, but only
eval- connected by power cables, could be and were relocated, were standardized pieces of equipment,
teach- and did not affect the design or value of the building housing them. (Superior Court of Los
T gen- Angeles County, Nos. C356745, C293337, Mclntyre Faries* and Harry L. Hupp, Judges.)
Itor 15 The Court of Appeal affirmed the judgment in favor of the bank and reversed the judgment

against the insurance company, remanding it for further proceedings to determine the amount
of the refund to which the company was entitled. The court held that standardized off-the-shelf,
general purpose computers and computer components, placed in general purpose office build-
ings, and connected to a power source by means of standardized plugs, and to each other by

render means of standardized cables, are and remain personalty regardless of whether or not use of a
=ﬂfi the computer is essential to efficient and competitive operation of the business in which they are
hmgha employed. Minor structural alterations te the realty in which such computers
es the

{161 Cal.App.3d 878]
to ten-
versed are situated, such as movable partitions or flooring, supplemental air conditioning units, and
e Dis- 220 volt wiring, do not alter the character of such computers from personalty to realty. In the

case of the bank, the portability, interchangeability, fungibility, and marketability of the ma-
chines, and the fact that the computers did not pass with the land but moved with the bank.
- Con- compelled a finding that there was no intention of annexation on the part of the bank In the
case of the insurance company, neither the 16-ton weight of the system, the fact that individual

L components could not be disconnected without advance planning, or the configuration of the
rule on machine as assembled by the particular user supported a finding that there was an intent to annex

f‘s?;gt;lilﬁ fhe system to realty, where the system could be removed from the realty without damage to
roceed- itself or to the realty and without diminishing the value of the realty. (Opinion by Feinerman,
< (Code P. J., with Ashby and Hastings, JJ., concurring.)
petition
rred and
l‘;ehpoint
1 HEADNOTES
( Classified to Califormia Digest of Official Reports, 3d Series
(1a, 1b) Fixtures § 1—Determination of do not play equal parts, and, 1in making the
Whether Item [Is Fixture—Constructive determination 1n a particular case, the cle-
Anpnexation.—Where an item is not phys- ment of intent 1s regarded as a crucial and
ically affixed to property in any manncr de- overriding factor, with the other two cri-
scribed in Code Civ. Proc., § 660, defin- teria being considered only as subsidiary
ing as fixtures those things permanently at- ingredients relevant to the determination of
tached to land, embedded in it, or resting intent.
upon it, the question becomes whether or
not an item is constructively annexed to the  (2) Property Taxes § 14—Subjects of Taxa-
land. Three tests must be applied in deter- tion—Real Property—Iimprovements—
— muning whether or not an article is a con- Fixtures—Constructive Annexation—De-
structively annexed fixture: the manner of termination of Intent. —For tax purposes
its annexation, 1ts adaptability io the use whether or not a party intends an item to
nds for and purpose for which the realty 1s used, be a fixture must be determined by the
the re- and the_mtentmn of the party making the physical facts or reasonably manifested
mpany annexation However, these three elements outward appearances without regard to the
ding of . - o T ]
Retired judge of the superior court sittiay under assigmiment by the Chairperson of the Judicial Council
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party’s status as landlord or tenant.
[161 Cal.App.34 879]

(3) Property Taxes § 9—Uniformity and
Quality—Classification of Real and Per-
sonal Property.—There can be uniformity
of taxation only to the extent that there is
a uniform classification of real and person-
al property.

(4) Fixtures § 1—Determination of Whether
Item Is Fixture—Factors Considered.—
Where items which might otherwise be
classified as personalty are attached to and
3 designed for use in conjunction with items
which are indisputably fixtures, the entire
unit is deemed to be a fixture. Other fac-
tors which are considered by the courts in
determining whether or not an item is a fix-
ture are whether or not title to the item
would pass with title to the realty and

| whether or not the item can be removed
from the structure to which it is appurten-
ant without serious damage either to itself
or to the realty.

.

(5) Property Taxes § 14—Subjects of Taxa-
tion—Real Property—Improvements—
Computers—Character as Personal
Property.—In an action by a bank for a
refund of real property taxes assessed
against computer equipment, the trial

; court’s finding that there was no intention
on the part of the bank to annex the equip-
ment to the realty was compelled by the
portability, interchangeability, fungibility,
and marketability of the machines, by the
fact that the computers did not pass with
the land, but moved with the bank, and by
the fact that the presence of the machines
at various locations added nothing to the
value of those locations.

(6a, 6b) Property Taxes § 14—Subjects of
Taxation—Real Property—Improve-
ments—Computers—Character as Per-
sonal Property.—In an action by an insur-
ance company for a refund of real property
taxes assessed against computer equip-
ment, the trial court’s finding that there
was an intention to annex the computer
system to the realty was not supported by

—

evidence that the system weighed 16 tons,
could not be disconnected without advance
planning, and had been assembled into g
particular configuration to suit the insur.
ance company, where other evidence
showed that the system could be removed
from the realty without damage to the sys-
tem or the realty, and without diminishing
the value of the realty. The greater weight
of the system was not sufficient to render
it a fixture when the machine was deliber-
ately constructed so as to make it mobile,
thus negating the application of Rev. &
Tax. Code, § 75.15, providing that prop-
erty may be considered physically annexed
if the weight, the size, or both are such that
the relocation or removal of the property
would be so difficult that the item appears
to be intended to remain in place indefi-
nitely. '

[161 Cal.App.3d 830]

(7) Property Taxes § 14—Subjects of Taxa-
tion—Real Property—Improvements—
Computers—Guidelines for Determining
Character.—Standardized off-the-shelf,
general purpose computers and computer
components, placed in a general purpose
office building, and connected to a power
source by means of standardized plugs, and
to each other by means of standardized ca-
bles, are and remain personalty for prop-
erty tax purposes regardless of whether or
not use of a computer is essential to effi-
cient and competitive operation of the busi-
ness in which they are employed. Further-
more, minor structural alterations to the
realty in which such computers are situat-
ed, such as movable partitions or flooring,
supplemental air conditioning units, and
220 volt wiring, do not alter the character
of such computers from personalty to real-
ty. These standards are entirely consistent
with the legislative policy expressed in
Rev. & Tax. Code, § 75.15, defining fix-
tures physically or constructively annexed.
{(Disapproving Cal. Admin. Code,
§ 122.5, subd. (b)(7), providing that com-
puter hardware components are fixturés i,f.
extensive improvements are constructed
specifically to accommodate the compo-
nents, to the extent that it might be inter-
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preted to apply to movable partitions and
supplementary air conditioning systems.)

[See Cal.Jur.3d, Property Taxes, § 7;
Am.Jur.2d, State and Local Taxation,
§ 207}

CouUNSEL

Baker, Ancel, Morris, Spencer & Frye and
Mark G. Ancel for Plaintiff and Appellant.

DeWitt W, Clinton, County Counsel, Edward
G. Pozorski, Senior Deputy County Counsel,
and Mary F. Wawro, Deputy County Counsel,
for Defendants and Respondents and
Defendants and Appellants.

Ehrman, Flavin, Devine & Baker and Sean
Flavin for Plaintff and Respondent.

OPINION

FEINERMAN, P. J.—We have before us two
separate appeals which we have consolidated
for decision. They present a single legal issue:
Are cer-

[i61 Cal.App.3d 881}

tain office computer systems to be classified as
realty or as personalty for purposes of prop-
erty taxation? The distinction is crucial be-
cause in both cases the taxpayer is exempt
from taxation of personal property.!

In each of these cases the taxing authorities
classified the property as fixtures to realty and
assessed property tax accordingly. The taxpay-
ers paid the taxes under protest and sought re-

Hu 2d Civil No. 69205, the taxpayer is an insur-
ance company. Such companies pay an annual tax
on premiums which s in lieu of all other taxes,
except taxes on real property. (Cal. Const., art.
X1, 8 28; Rev. & Tax. Code, §§ 104 and 105.)
The taxpayer in B003245 is a national bank. Such
institutions pay taxes on net income which are in
lien of all other taxes except taxes on real property.
(Cal, Const., art. XIII, § 27, Rev. & Tax. Code,
§% 104 and 105 )

funds via actions in the superior court. In 2d
Civil No. 69205, judgment was entered
against the plaintiff, Allstate Insurance Com-
pany (Alistate), and in favor of defendants
County of Los Angeles and City of Pasadena.
In B003245, judgment was in favor of plain-
tiff, Security Pacific National Bank (Security)
and against defendants County of Los Angeles,
City of Los Angeles and City of Glendale.?
Despite the contrary rulings below,? we find
the operative facts of the two cases to be le-
gally indistinguishable.

ALLSTATE

The computers in the Allstate matter are lo-
cated in Allstate’s regional office in Pasadena,
a single story general purpose office building
consisting of 106.000 square feet, of which ap-
proximately 3,000 square feet are devoted to a
computer room The building is occupied ex-
clusively by Alistate and serves as its record-
keeping and information storage center for the
Los Angeles County area. The computer
equipment which serves as the subject of this
appeal is located 1n a specially built computer
room. The room was constructed by the use of
prefabricated easily movable partitions which
are affixed to the floor with screws and which
fit into tracks which are 1n turn affixed to the
ceiling by screws. The room contains a raised
floor composed of two-foot square panels
which rest upon jacks. The jacks are attached
to the floor with adhesive, but are easily re-
movable. The purpose of the raised floor is to
conceal the wires and cables of the computers,
for safety and esthetic reasons. The raised
floor also serves as an air duct for the air con-
ditioning system which serves the room. The
building itself was constructed in 1955. Com-
puters were first installed in 1t in 1957 The
building was not specially designed to house
computers nor were there any modifi-

fi61 Cal.App.3d 882}

2The defendant cities 1n both cases, as well as the
County of Los Angeles, are represented on appeal
by the Los Angeles County Counsel For conve-
nmicnce sake, all defendants are referred to hereafter
as “‘County ”

*The cases were tried as nonjury matters by dif-
ferent judges.
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161 Cal.App.3d 877; — Cal.Rptr. — [Nov. 1984]

cations to its structure to accommodate the
computers other than the partitions and raised
floor.

Allstate has had three different computer
systems since commencing computer opera-
tions in 1957. The system in operation in
1974, the first year for which the disputed tax-
es were assessed, included an IBM system 370
central processing unit, a card reader punch,
several printers, an IBM 2821 controller, mul-
tiple interpreters and control units, numerous
disk drives and tape drives, as well as a num-
ber of modems which make possible the trans-
mission of information from the computer to
terminals outside the computer room and out-
side the regional office building by means of
telephone hookups. In addition, the computer
room contained two free standing air condi-
tioning units which supplemented the air con-
ditioning which services the remainder of the
building. Supplementary air conditioning was
necessary because of the high level of heat
generated by the computers. The supplemental
air conditioners were hooked up to the build-
ing’s existing water supply. Only one was in
regular use, however. The second was a stand-
by unit.

The Allstate computer system was classified
as a medium size system. Although the com-
puter component comprising the central pro-
cessing unit weighed three-quarters of a ton,
and the aggregate weight of all of the computer
equipment in the computer room was sixteen
tons, each of the individual components was
on wheels and readily movable. There was,
however, considerable inconvenience associ-
ated with moving the machines because they
operated as a unit and disconnection of any one
of the components would disrupt the operation
of the system and interfere with the regular
transmission of information. Nonetheless, All-
state had completely disassembled and relocat-
ed its computer room from one section of the
building to another in 1979.4 Although many
months in the planning, the move was accom-
plished over a single weekend. The total cost
of the move was approximately $3,500.

Each of the computer components was a
standardized piece of equipment not specially
designed for Allstate or for the insurance busi-

*The last year involved 1n the litigation for which
the disputed assessment levied was 1979-1930.

ness per se. The various components were at-
tached to each other by means of standardized
off-the-shelf cable. Allstate regularly upgraded
and replaced its computer components as need-
ed. It should also be noted that Alistate leased
some of its computer equipment. This policy
was initiated because rapid technological ad-
vances made it financially advisable to do so.?

(161 Cal.App.3d 883]

The factors which the trial court decided
were crucial in determining that the computers
owned by Allstate were fixtures and taxable as
such were as follows: The court found that the
computers had become affixed to the premises
by virtue of their great total weight and
through the use of the extensive heavy cables
which interconnected the components and con-
nected them individually to the 220-volt pow-
erline which serviced the computer room. The
court further found that because of the raised
floor, the internal partitions, the 220-volt wir-
ing and the supplemental air conditioning, the
computer room constituted a special purpose
building within a building which served no
function except to facilitate the use of the com-
puter system. The components of the system
in turn operated together as a unit rather than
individually and formed a synergistic system.
Finally, the court found that there had been an
intention to affix the computers to the realty
because Allstate could not do business without
the use of a computer system and therefore it
intended the system to remain in place per-
manently.

SECURITY

The computers owned by Security were lo-
cated in three separate buildings, one in down-
town Los Angeles, one in Woodland Hulls, a
part of the City of Los Angeles, and one in
Glendale. The downtown Los Angeles location
was a 33-story general purpose office building
which serves as the bank’s main headquarters.
The building contains a total of 1.3 million
square feet, about 3,200 square feet of which
was devoted to the use of computers. These
computers, like Allstate’s, were situated on a
raised movable floor composed of two-foot

3The leased equipment was not taxed to Allstate
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square tiles which restcd on free-standing
jacks. The jacks were held to the floor by an
adhesive which kept them from slipping during
installation. The raised flooring could be re-
moved without damage to the building or to
itself. Two free-standing air conditioning units
were installed in the area and attached to the
building’s main water system. The computer
components were not botted or attached to the
floors or walls in any way, but were connected
to a 220-volt power source and to other com-
ponents by flexible electric cable. All of the
components were on wheels which could be
raised into the body of the component. The
components could be detached from each other
and from the power source by means of pulling
complementary plugs.

A second set of computers was housed in a
building in Woodland Hills which was leased
by the bank. The bank’s lease will expire in
1985, and Security intends then to move all of
the computer components in that building to
another building. Certain optical scanning
equipment that was located in the Woodland
Hills building was sold to another company in
1980 and not replaced. The computer work
area in the Woodland Hills building occupies
about 2,000 square feet out of a total of 63,000
square feet leased

[161 Cal.App.3d 884)

by Secwity The Woodland Hills computers
are also located on a raised floor similar to that
in Security’s headquarters building. The floor-
ing in Woodland Hills was purchased second-
hand by Security. There was a free-standing
air conditioning unit in Woodland Hills which
had been brought in from another bank instal-
lation. The computer components in Woodland
Hills also were on wheels. Certain of the com-
puter components operated on a 220-volt pow-
er supply which was part of the building’s reg-
ular power system. There were two optical
scanners in Woodland Hills that plugged into
an electrical outlet supplying 110-volt power.

The third Security building involved was lo-
cated in Glendale. It was a [4-story office
building, 2 stories of which, the 9th and 10th
floors, were devoted to use of computers. The
building was constructed by Security as an op-
erations center The total building area was
405,000 square feet; the area devoted to com-

puter use was a total of approximately 43,000
square feet. Ironically, in light of the results
reached below, this system was significantly
larger than the Allstate system. The computers
on the ninth and tenth floors were situated on
raised flooring similar to that of the other two
buildings. They were not bolted or otherwise
attached to the flooring and walls. There was,
in addition, an IBM 1401 processor on the
14th floor of the Glendale building. It did not
sit on raised flooring.

All of the computer components at all three
locations were standard items bought and sold
in the open market and capable of general
business and scientific application. Despite
their size and weight, they were easily mova-
ble and most were frequently moved to differ-
ent areas on the floor where they were located,
as well as to different floors and from one
building to another. Security substituted com-
ponents from time to time, selling those they
no longer needed to other users who would use
them for the same general purposes. Equip-
ment was replaced to satisfy a need for in-
creased capacity, or for financial and tax con-
siderations There was no feature of any of the
buildings that was essential to the operation of
the computer components, and the computer
components could be and were removed with-
out any injury to the building or to the com-
ponents and without diminishing the value of
the building.

In determining that the computers belonging
to Security were personalty and not fixtures,
the trial court found that the computers were
not physically affixed to the structures and that
they failed to meet the test of constructive an-
nexation because there was no evidence that
they were to be used indefinitely in connection
with any particular real property or that the
real property needed the particular items of
personal property to serve its intended pur-
pose. The factors which the court found cru-
cial 1n reaching this determination were: That
the buildings were not specially designed or
adapted

{161 Cal.App.3d 885]

to house computer components, that they were
ordinary office buildings which had not under-
gone substantial modifications, and that the
equipment was modular and could be plugged
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in and out easily, taken off and moved.
CONTENTIONS ON APPEAL

Allstate, relying on Security Data, Inc. v.
County of Contra Costa (1983) 145
Cal.App.3d 108 [193 Cal.Rptr. 121}, argues
that the computers which it owned were not
fixtures as a matter of law. County, as respon-
dent in the Allstate action, asserts that Security
Data, supra, is not strictly in point because the
Court of Appeal in that decision merely sus-
tained a finding in favor of the taxpayer which
had been rendered by the trial court. Applying
a similar sufficiency of the evidence test here,
County contends, would lead to the conclusion
that there is ample evidence to sustain the trial
court’s ruling. County would have us go fur-
ther, however, and establish a set of guidelines
which would produce uniform assessments
throughout the state. It would have us hold that
the existence of raised flooring, special air
conditioners and a partitioned room construct-
ed to facilitate computer operations render the
entire computer system a fixture as a matter of
law. In the Security case, County, as appel-
lant, raises a single issue. It asserts that the
trial court based its decision on an erroneous
standard, namely that the computers were not
fixtures because the buildings in which they
were housed were not specially designed for
the purpose of utilizing the computers and,
conversely, the computers themselves were
not specially designed for use by the bank.$
Security correctly asserts that County has mis-
stated the test which the trial court applied.

The disparate results reached by the two trial
judges in the cases before us, on essentially
analogous facts, leads us to conclude that the
County is right when it urges, in Allstate, that
something more is required of us than a simple
sufficiency of the evidence analysis of the in-
dividual decisions rendered below. Contrary to
the contention of the County, however, we
have concluded that, as a matter of law, com-
puter systems such as those which form the
subject of the cases at bench must be classified
as personalty and not as fixtures,

DiscussioN

SAt oral argument, the county counsel argued that
uniform guidelines are also required with respect to
Security,

{(1a) The principles governing the deter-
mination of whether an item is a fixture or per-
sonalty are well established and have oft been
stated as follows: *‘It is settled that three tests
must be applied ‘in determining whether

[161 Cal.App.3d 886]

or not an article is a fixture—namely: (1) the
manner of its annexation; (2) its adaptability to
the use and purpose for which the realty is
used; and (3) the intention of the party making
the annexation.” (San Diego T. & §. Bank v.
San Diego County, 16 Cal.2d 142, 149 [105
P.2d 94, 133 A.L.R. 416}.)" (Simms v. Coun-
ty of Los Angeles (1950) 35 Cal.2d 303, 309
{217 P.2d 936].)

“In resolving whether an article placed on
the premises constitutes a fixture or personal
property, the aforelisted three elements do not
play equal parts. In making the determination
in a particular case the element of intent is re-
garded as a crucial and overriding factor, with
the other two criteria being considered only as
subsidiary ingredients relevant to the determi-
nation of the intent.’’ (Seatrain Terminals of
California, Inc. v. County of Alameda (1978)
83 Cal.App.3d 69, 75 [147 Cal.Rptr. 578}.)
(2) ‘“lItis also settled that for tax purposes the
‘intention’ must be determined by the physical
facts or reasonably manifested outward ap-
pearances without regard to the annexor’s sta-
tus as landlord or tenant. (Trabue Pittman
Corp. v. County of Los Angeles, 29 Cal.2d 385
[175 P.2d 512); cf. San Diego T. & S. Bank
v. San Diego County, 16 Cal.2d 142 [105 P.2d
94, 133 A.L.R. 416); Southern Cal. Tel. Co.
v. State Board of Equalization, 12 Cal.2d 127
[82 P.2d 422).)” (Simms v. County of Los An-
geles, supra, 35 Cal.2d 303, 309.)

(Ib) Fixtures are statutorily defined in Cal-
ifornia as follows: ““A thing is deemed to be
affixed to land when it is attached to it by
roots, as in the case of trees, vines, or shrubs;
or imbedded in it, as in the case of walls; or
permanently resting upon it, as in the case of
buildings; or permanently attached to what is
thus permanent, as by means of cement, plas-
ter, nails, bolts, or screws . . . .”” (Civ. Code,
§ 660.) Since the items here in question were
not physically affixed to the property in any
manner described in Civil Code section 660,
the question becomes whether or not they were
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constructively annexed to the land according
to the remaining principles described above.
Surprisingly, we find that only three California
appellate decisions have considered the appli-
cation of these principles to computer systems.

The first such case was Bank of America v.
County of Los Angeles (1964) 224 Cal.App.2d
108 [36 Cal.Rptr. 413, 6 A.L.R.3d 419],
wherein the court sustained a trial court find-
ing that a computer system was a fixture for
tax purposes. Factors which the court cited in
sustaining the trial court’s judgment were that
six out of the seven buildings in which the
computers were housed were special purpose
buildings designed as accounting centers re-
quiring the computer system; the components
of each system were interconnected by
hundreds of signal and power cables: the floor
of the buildings was raised at great cost solely
for the computer system; the buildings had
fewer windows than was usual for commercial
buildings; there was an air

{161 Cal.App.3d 887)

conditioning and humidity system installed for
the optimum operating efficiency of the com-
puter; the machines because of their great
weight could not be moved without going to
great expense; and certain of the machines
were connected to air compressors by means
of rigid iron pipe.

The next appellate decision to consider the
status of a computer was Exchange Bank v.
County of Sonoma (1976) 59 Cal. App 3d 608
[131 Cal.Rptr. 2186). There, the taxpayer was
the lessee of an IBM data processing umt
which was five feet high, six feet long, and
two feet eight inches wide. The machine was
mounted on wheels and described as easily
movable. It was connected to the building n
which it was located only by an electric cable
plugged into a wall or floor socket. The taxing
authority there had classified the machine as
personalty for the tax year 1971-1972, but had
assessed and collected an ad valorem real
property tax for earlier years. With relatively
little discussion, except to comment on the un-
fairness of allowing the County to retain the
earlier assessed taxes in light of its own ad-
mission that the property was properly classi-
fied as personalty, the Court of Appeal af-
firmed a lower court deciston ordering refund

of the taxes.

The most recent appellate decision consid-
erning the status of computers 1s Security Data,
fnc. v. County of Contra Costa, supra, 145
Cal.App.3d 108 There, on facts remarkably
similar to those in the cases before us, the
Court of Appeal sustained a trial court finding
that the eomputers 1n question were personal-
ty, not realty. The plaintiff in Security Data
was a subsidiary of plainuff Security herein.
The computers occupied approximately one-
third of one floor of a five-story building in
Walnut Creek. The building was leased by Se-
curity Data from its parent company. There,
as here, the computers were situated on raised
flooring, were served by supplemental air con-
ditioning, and utilized a 220-volt power supply
which was from a dedicated electrical power
source. The several components of the system
were interconnected with heavy duty electrical
cables which were spread under the raised
floor. The cables were manually plugged into
outlets in the components and in the 220-volt
wiring Each of the computer components was
equipped with permanent wheels, and the var-
ious components were moved from time to
time. On several occasions the various com-
ponents were replaced with technologically
improved units Prior to trial of the matter,
Security Data had vacated the location which
was the subject of the tax assessment and had
moved to new quarters 1n Concord. They took
the computers with them. The move was ac-
complished in a single day, albeit a long one,
and cost a total of slightly over $8,000. A
raised floor was installed at Security Data’s
new quarters in Concord at a cost of $20,000
plus the old floor from the company’s previous
quarters, which was traded to the flooring con-
tractor The partitions which closed the com-
puter room off from the

[161 Cal.App.3d 888]

remainder of the fifth floor in the Walnut
Creek building consisted of movable panels
which did not involve use of permanent studs.

The contrary results reached n Bank of
America v. County of Los Angeles, supra, and
Security Data. Inc. v. County of Contra Costa,
supra, are easily explainable in terms of the
sufficiency of the evidence rule which permits
different triers of fact to reach different factual
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conclusions in the face of fairly similar factual
circumstances. The court in Security Data,
Inc., supra, distinguished Bank of America,
supra, on the basis of the fact that the build-
ings which housed the Bank of America’s com-
puters were specially constructed for that pur-
pose, whereas the Security Data computers
were installed in a general purpose office
building. We believe, however, that a more
comprehensive explanation of the contrary re-
sults reached in Bank of America, supra, and
Security Data, Inc., supra, is found in the
technological explosion in the computer indus-
try since the decision in Bank of America, su-
pra, was rendered.

Expert evidence on that subject was pre-
sented to the trial court by plaintiff Security in
the case before us, and was incorporated by
the trial court into its statement of decision.?
Paul Blumenthal, a computer expert with 30
years' experience in the industry, described
massive changes which have taken place in
computer design, mobility, functional versatil-
ity, modularity of components and efficiency
since the days of the computers involved in
Bank of America, supra. Blumenthal testified
that the Bank of America systems had been de-
signed expressly for the bank, to accomplish
one type of task, and could not perform other
types. The installation cost of those systems
was 6 percent of the cost of the system. Each
and every component of the Bank of America
systems was essential to performance of the
system’s task. This contrasted with the com-
puters employed by Security which could per-
form a variety of tasks, one central processor
performing forty different applications simul-
tancously, and the various components being
used interchangeably and being compatible
with components of different manufacturers.

Blumenthal described a modern computer
system as consisting of any number of combi-
nations of hardware and software arranged in
different ways to do different tasks depending
on the owner’s requirements. The mobility and
interchangeability of modern computer com-
ponents had cre-

[t61 Cal.App.3d 889]

Since the County does not dispute the validity of
that evidence, we deem it applicable 10 our consid-
eration of the Allstate case as well.

ated a new industry in which computer com-
ponents are bought and sold as commodities
and traded in third party sales. There were ap-
proximately 300 used-computer dealers in the
United States by 1979. The raised floors re-
ferred to in the Bank of America case were
permanent and expensive installations consist-
ing in some locations of double reinforced con-
crete floors with four feet in between the reg-
ular floor and the raised floor and crawl holes
for engineers to repair the handwired cable.
By contrast, the raised floors in both of the
cases at bench are easily movable, consist of
two-feet square panels and cost less money
than ordinary carpeting. Special floors are not
necessary for the operation of modern com-
puters although they may be efficacious for
that purpose.

The prevalence of computers in modern so-
ciety requires a statement of guidelines which
will lead to the uniform application of taxation
laws and prevent unjustified differences in
classification which result in unequal tax bur-
dens on similarly situated taxpayers. (Cf.
Simms v. County of Los Angeles, supra, 35
Cal.2d 303, 313.) Such guidelines are essential
also to taxing authorities which must be able
to conduct assessments and prepare budgets in
an informed and reliable manner. (3)
*“There can be uniformity of taxation only to
the extent that there is a uniform classification
of real and personal property.”” (Trabue Pit-
man Corp. v. County of L. A. (1946) 29
Cal.2d 385, 392 (175 P.2d 512].) Without
such guidelines, taxpayers and tax assessors
alike can look forward to a series of random
and conflicting decisions such as we find in the
cases before us and which are dependent upon
the emphasis or lack of emphasis which indi-
vidual triers of fact choose to give to a variety
of analogous facts.

In formulating a set of guidelines which can
be uniformly applied in computer cgses, we
find guidance not merely in Bank of America,
supra, and Security Data, supra, but in the nu-
merous other decisions which have differen-
tiated between fixtures and personalty. Thus,
where as in Bank of America, supra, a special
building has been constructed for the purpose
of conducting a certain type of industry or
housing certain equipment essential to a partic-
ular industry, the equipment necessary to the
fulfillment of the purpose for which the struc-
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ture was built has been held to be a fixture.
(See, e.g., Southern Cal. Tel. Co. v. State
Board (1938) 12 Cal.2d 127 [82 P.2d 422]
[major switchboards and cables in specially
constructed central telephone offices held to be
fixtures, while smaller such installations in
leased branch offices held to be personalty];
City of Los Angeles v. Klinker (1933) 219 Cal.
198 [25 P.2d 826, 90 A.L.R. 148] [printing
presses and related equipment housed in Los
Angeles Times building specially constructed
to serve as printing plant held to be fixture].)

{161 Cal.App.3d 890]

Similarly, where the land has been specially
adapted to accommodate a particular item of
detached or detachable property, and the pres-
ence of the item increases the value of the
land, the item will be found to be a fixture.
(See, e.g , Seatrain Terminals of California,
Inc. v. County of Alameda, supra, 83
Cal.App.3d 69 [750-ton cranes designed to
load and unload contamner cargo ships, and
which operated on railbeds affixed to the land
adjacent to the port, found to be fixtures]; Spe-
cialty Restaurants Corp. v. County of Los An-
geles (1977) 67 Cal.App.3d 924 [136
Cal.Rptr. 904] [Queen Mary found to be fix-
ture based in large part on extensive improve-
ment to adjacent land, including construction
of a dike, paving and landscaping, and access
facilities including walkways, elevator and es-
calator].)

(4) Where items which might otherwise be
classified as personalty are attached to and de-
signed for use in conjunction with items which
are indisputably fixtures, the entire unit is
deemed to be a fixture. (Simms v. County of
Los Angeles, supra, 35 Cal 2d 303; Trabue
Pittman Corp. v. County of L. A., supra, 29
Cal.2d 385; and San Diego T. & S. Bank v.
San Diego (1940) 16 Cal.2d 142 [105 P.2d 94,
133 A.L.R. 416] [bank vault doors deemed
fixtures on the theory that the vaults them-
selves were useless for that purpose absent the
vault doors]; see, however, United States Nat
Bank v County of Los Angeles (1965) 234
Cal. App 2d 195 [44 Cal Rptr. 286] and Pyjaro
Vallev Bunk v. Countv of Santa Cruz (1962)
207 Cal App 2d 621 [24 Cal.Rptr. 639] [bank
safety deposit boxes, placed in, but not at-
lached to, bank vaults found to be personalty

on the theory that vaults could still tunction as
vaults without the safety deposit boxes].)

Other factors which are cunsidered by the
courts in determining wheth=r ur not an item
is a fixture are whether or not title to the item
would pass with title to the realty, and whether
or not the item can be removed from the struc-
ture to which it is appurtenant without serious
damage either to itself or to the realty (South-
ern Cal. Tel. Co. v. State Board, supra, 12
Cal.2d 127; M. P. Moller, Inc. v. Wilson
(1936) 8 Cal.2d 31 [63 P.2d 818].)

(5) Applying the lessons of thes~ cases to
the facts before us, we find that the factors
relied on by the trial court in reaching .ts de-
cision below in Security were nivre rclevant
than those relied on by the trial court in All-
state. Contrary to the County’s assertion. the
trial court in Security did not hase 1ts ruhng
solely on the fact that the mu hinery was not
specially designed for Secunity and thy the
buildings in which 1t wa< housed were not spe-
cially designed for the machinery These facts
were crucial, however, in determuning the ma-
chinery’s ‘‘adaptability to the use and purpose
for

[161 Cal.App.3d 891]

which the realty is used ™ (Simms v County
of Los Angeles, supra, 35 Cal.2d 303, 309.)
The trial court went further, however, and
found that there was no ntention of annexation
on the part of Security. Not only was this find-
ing supported by substantial evidence, it was
compelled by the portability and interchange-
ability of the machines, by their fungibility and
marketability, by the fact that clearly the com-
puters would not pass with the land, but moved
with Sccurity, and their presence at the various
locations added nothing to the value of the
buildings.

(6a) By contrast, the trial court’s finding
of intent in Allstate rests on an erroneous
premise as to the nature of the required intent.
The tnal court’s factual finding that Allstate
intended to use computers permanently is un-
doubtedly correct The court's further conclu-
ston that this intention encompasses an inten-
tion to constructively affix the computer sys-
tem to the realty does not follow logically and
reflects neither the reality of Allstate’s situa-
tion nor that of modern business generally.
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Computers are not peculiar to banks and in-
surance companies but are found in virtually
every type of conunercial, retail, industrial,
professional, educational and governmental in-
stitution, large and small. They are as essential
and are becoming as commonplace in modern
business as electric typewriters, photocopy
machines, and telephones were 10 or 15 years
ago. Yet those items did not become fixtures
merely because they were essential to the op-
eration of a business. Nor is the greater weight
of a computer system sufficient to render it a
fixture, when the machine is deliberately con-
structed so as to make it mobile. Were mere
weigh! and necessity for business purposes
sufficient, then circus elephants would be fix-
tures.

Similarly, tne fact that individual compo-
neats of Allstate’s computer system could not
be disconnected without advance planning, be-
cause to do so would disrupt operation of the
computer program, does not betoken an intent
to annex the computer system to the realty.
Items of personalty, other than vehicles, nor-
mally are not expected to function while they
are being relocated The configuration into
which modular components are assembled by
a particular user is not determinative of wheth-
er a computer system is a fixture or personal-
ty. Rather, the key factors are that the system
can be removed trom the realty without dam-
age to itself or to the realty and without dimin-
ishing the value of the realty, and the objective
reality is that ownership of the computer is un-
related to ownership of the land or a leasehold
interest in it.

(7), (6b) (See fn. 8.) We find that standard-
ized off-the-shelf, general purpose computers
and computer components, placed in general
purpose office

{161 Cal.App.3d 892]

buildings, and connected to a power source by
means of standardized plugs, and to each other
by means of standardized cables, are and re-
main personalty regardless of whether or not
use of a computer 1s essential to efficient and
‘competitive operation of the business in which
they are employed. Minor structural altera-
tions to the realty in which such computers are
situated, such as movable partitions or floor-
ing, supplemental air conditioning units, and

220-volt wiring, do not alter the character of
such computers from personalty to realty.?

®On October 18, 1983, after trial of the cases at
bench, the State Board of Equalization filed certain
new regulations regarding fixtures. (Cal. Admin.
Code, tit. 18, § 122.5.) The regulations, while re-
cognizing the importance of the three elements
enunciated in Simms v. County of Los Angeles, su-
pra, 35 Cal.2d 303, 309, contain the following spe-
cific proviso with respect to computers: **Computer
hardware components are fixtures if extensive im-
provements, such as a building (or portion of a
building), air conditioning, emergency power sup-
ply, and a fire suppression system are constructed
specifically to accommodate the components, and
the improvements are not useful or are only mar-
ginally useful other than as housing and support of
the components. A computer is personal property if
it can be moved without material damage or ex-
pense and it is not essential to the intended use of
the real estate. A computer is constructively an-
nexed to a fixture if 1t is dedicated to controlling or
monitoring the fixture and is otherwise necessary
for the intended use of the fixture.” (Cal. Admin.
Code, ut. 18, § 122.5, subd. (b)(7), italics added.)

The regulation further provides: *‘Machines that
are not physically annexed to the realty and that do
not operate interdependently with the realty are per-
sonal property even though special flooring, con-
duits, and/or overhead racks are installed to accom-
modate wiring from a power source to the ma-
chines, because special accommodations for wiring
are normal features of an industrial building and the
building is fully usable for its intended purpose (as
an industrial building) without the particular ma-
chines.” (Cal. Admin. Code, tit. 18, § 122 §, subd.
(b)(8).) This latter proviso and the nonitalicized
portion of paragraph (b)(7) are consistent with the
standards we herein adopt. To the extent that the
italicized portion of paragraph (b)(7) might be in-
terpreted to apply to the type of movable partitions
and supplementary air conditioning systems utilized
in the cases at bench, it is hereby disapproved.

On September 7, 1984, the Governor signed ur-
gency legislation (Assem. Bill No. 2345) relating to
the preparation of supplemental assessment rolls
and property taxes. Section 6.5 of that legislation
added section 75.15 to the Revenue and Taxation
Code. It provides, in pertinent part: “‘Property may
be considered physically annexed if the weight, the
size, or both are such that relocation or removal of
the property would be so difficult that the wem ap-
pears to be intended to remain in place indefinitely-.
[} Property shall not be considered physically an-
nexed to realty solely because of attachment of the
realty by ‘quick disconnect’ attachments, such as.
simple wiring and conduit connections. {{) Property
not physically annexed to realty (including fixtures)
is constructively annexed if it is a necessary, inte-
gral, or working part of the realty. Factors to be
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{161 Cal.App.3d 893] proceedings to determine the amount of the re-

fund to which Allstate is entitled.
The judgment in B003245 is hereby af-

firmed. The judgment in 2d Civil 69205 is re-

versed and the matter is remanded for further Ashby, J., and Hastings, J., concurred.

considered in determining whether the property is a
necessary, integral, or working part of the realty
are whether the nonattached item is designed or
committed for use with specific realty, or whether
the realty can perform its desired function without
the nonattached item. [{] Property connected to the
realty by quick disconnect conduits which contain
power or electronic cable, or allow for heating,
cooling, or ventilation service to the connected

property is constructively annexed only 1f it satis-
fies one of the factors in the above paragraph ™

We interpret the factor of size and weight re-
ferred to n section 75.15 above to be negated in
the cases at bench by the previously described mo-
bility of the computer components. We further con-
clude that the standards we have adopted are entire-
ly consistent with the legislative policy expressed in
section 75.15.

[161 Cal.App.3d §94]
[No. E000934. Fourth Dist., Div. Two. Nov. 15, 1984.]

THE PEOPLE ex rel. JAMES J. CLANCY, as City Attorney, etc., et al.,
Plaintiffs and Appellants, v.

THE SUPERIOR COURT OF RIVERSIDE COUNTY, Defendant and Respondent;
BOOK STORE et al., Real Parties in Interest and Respondents.

SUMMARY

In an abatement action by a city against a bookstore, based on a local ordinance declaring as
a public nuisance a business in which obscene publications constitute all or a principal part of
the stock in trade, the trial court granted the bookstore owners’ motion to quash a subpoena
duces tecum, requiring the production of 262 books and magazines from the bookstore, on the
grounds that the materials requested were privileged under U.S. Const., 5th Amend. (protection
against self-incrimination). The public nuisance action was brought on the relation of a private
attorney to the city attorney, who was hired on an agreement to receive an hourly fee which
would double if the lawsuit were successful. (Superior Court of Riverside County, No. 160775,
I. David Hennigan, Judge.)

On appeal from the order granting the motion, the Court of Appeal issued a peremptory writ
of mandate directing the trial court to vacate its protective order and issue a new order directing
the production of the subpoenaed items. The court held that the bookstore owners were not
entitled to invoke the Fifth Amendment privilege against self-incrimination with respect to the
bublications requested in the subpoena, where the affidavits and declarations filed in support of

the subpoena amply demonstrated that the existence, possession, and authenticity of the books
I 4nd magazines were a foregone conclusion, neither would the acts of gathering and producing

the materials requested be of any evidentiary value in establishing the element of scienter re-
Quired by Pen. Code, § 311.2, proscribing the knowing possession of obscene matter with intent
' distribute, since the subpoena did not require the owners to open the books and peruse them,
ut simply required them to produce the books. Employment of a private attorney by the city
did not violate Code Civ. Proc., § 731, providing that an action to abate a public nuisance may
brought by the city attorney whenever directed by the legislative authority of the city, even
ough the attorney had signed a con-

{161 Cal.App.3d 895]




